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Dear Mr. Davis: 

The Environmental Protection Agency (EPA) has recently had the opportunity to 
review the proposed rule revisions to Chapter 1200-4-3 and 1200-4-4 of Tennessee's 
water quality standards regulations. We appreciate the efforts of your staff to meet with 
us throughout this triennial review period in order to address the remaining issues 
outlined in the March 16, 2005 letter from Paul E. Davis, Director of the Division of 
Water Pollution Control, to Mr. Jim Giattina, Director of the Water Management 
Division, as well as any other changes being considered to Tennessee's regulations since 
the last triennial review. 

In addition to meeting with you in Chattanooga, Tennessee on January 12, 2006, 
EPA would like to take this opportunity to provide comments on the currently proposed 
revisions prior to the end of your comment period on February 15, 2006. We have 
included these suggestions and other comments on the State's proposed water quality 
standards as an enclosure to this letter for your consideration during this triennial review. 
Prior to the conclusion of your public comment period, we would be happy to discuss our 
enclosed comments and any other issues, as needed. 

If you have any questions, please contact me at (404) 562-9478 or have a member 
of your staff contact Lauren Petter at ( 404) 562-9272. 

Sincerely, 

Andrew Bartlett, Chief 
Standards, Monitoring, and TMDL Branch 
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cc: Greg Denton, TDEC 
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Comments on the November 2005 Proposed WQS Revisions 

Comments and suggestions are organized in order of appearance within the proposed 
water quality standards regulations. For some of the State's provisions, we are 
recommending that the State consider specific changes to the rule language. When 
quoting the State's proposed language, additions are shown underlined while deletions 
are shown stricken. 

1. 1200-4-3-.02(8) was revised into 1200-4-3-.02(8) and 1200-4-3-.02(9). 1200-4-3-
.02(9) now states: 

(9) Site-specific criteria studies may be conducted on any appropriate fish and 
aguatic life criteria . 

.!b._Site-specific criteria studies based on a Water Effects Ration (WER) may 
supersede the adopted criteria at a site.be coRdHcted oR aRy appropriate fish aRd 
aqHatie life criteria. '.VheR the DivisioR develops or appro\·es site specific criteria 
a The 'Nater Effects Ratio EWER.) methodology stHdy which is based on the 
calculated toxicity of a parameter sHbstaRce in the stream tots which it will be 
introduced. , for aRy SHbstaRces for wl=lieh geRerally applicable criteria have beeR 
adopted, the site specific criteria will supersede the adopted criteria at tl=lat 
locatioR . ecific criteria developed by otl=lers pro't·ided tl=lat BR BfJfJFOfJriate 
methodology is used aRd tl=lat botl=l tl=le study plaR aRd resHits are approYed. The 
Division can approve a site-specific criteria developed by others provided that the 
WER methodology [Interim Guidance on Determination and Use of Water-effect 
Ratios for Metals (EPA-823-B-94-001)1 is used, both the study plan and results 
are approved by the department, and the U.S. Environmental Protection Agency 
has concurred with the final site specific criterion value(s). 

b. Any site specific criterion based on methodologies other than the WER 
methodology which recalculate specific criterion, such as the Resident Species 
Method or the Recalculation Method, must be adopted as a revision to Tennessee 
water guality standards into Chapter 1200-4-3, and following EPA approval, can 
be used for Clean Water Act purposes. 

References on this subject include, but are not limited to: Technical Support 
Document for Water Quality-based Toxics Control (EPA- 505/2-90-001); 
Technical Guidance Manual for Performing Waste Load Allocations: Book Vill 
(EPA/600/6-85/002a/002b/002c); MinteqA2, An Equilibrium Metal Speciation 
Model (EPA/600/3-87/012); Water Quality Standards Handbook, Second Edition 
(EPA-823-B-93-002); The Metals Translator: Guidance for Calculating a Total 
Recoverable Permit Limit From a Dissolved Criteria (EPA-823-B-96-007). , 
Interim Guidance on Determination and Use of Water-effect Ratios for Metals 
(EPA -823-B-94-00 1 ). 
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Comments: It appears that paragraph "a" states "Water Effects Ration" instead of 
"Water Effects Ratio." Furthermore, the following is a suggested revision for paragraph 
"a" of the proposed language. 

Site-specific criteria based on Water Effect Ratio (WER) studies may supersede 
the adopted criteria at a site. A site-specific criterion based on the WER 
methodology is based on the calculated toxicity of a parameter in the water body 
to which it will be introduced. The Division can approve a site-specific criterion 
developed using the WER methodology [Interim Guidance on the Determination 
and Use of Water-effect ratios for Metals (EPA-823-B-94-001)] if both the study 
plan and results are approved by the department and the U.S. Environmental 
Protection Agency has concurred with the final site specific criterion value(s). 

2. 1200-4-3-.03(3)(a) was revised to state: 
Dissolved Oxygen- The dissolved oxygen shall not be less than 5.0 mg/1 with the 
following exceptions . . .. J.:, In wadeable streams in subecoregion 73a aREl 
s~:~eeeeregieR 7li, dissolved oxygen levels shall flat be sufficient to maintain a 
diverse biological community. less thaR a daily average ef 5 m~ with a 
miRimum dissoh·eel o:KygeR le'f·el ef 4 m~ .... 

Comments: The State is proposing to delete the numeric criteria for dissolved oxygen 
(DO) for wadeable streams in subecoregion 73a, and to replace the criteria with a 
narrative criterion for DO. Should the State adopt such a change, EPA would need to 
review all data used by the State to determine that the current numeric criteria are not 
appropriate for these water bodies. Also, EPA would need to review the methodology 
that will be used to determine the DO levels for each application of the proposed 
narrative criteria in this subecoregion. 

3. 1200-4-3-.03(4)(0 was revised to state: 
Coliform -The concentration of the E. coli group shall not exceed 126 colony 
forming units per 100 ml, as a geometric mean based on a minimum of 5 samples 
collected from a given sampling site over a period of not more than 30 
consecutive days with individual samples being collected at intervals of not less 
than 12 hours. For the purposes of determining the geometric mean, individual 
samples having an E. coli concentration of less than 1 per 100 ml shall be 
considered as having a concentration of 1 per 100 mi. 

Additionally, the concentration of the E. coli group in any individual sample taken 
from a lake, reservoir, State Scenic River. ef Exceptional Tennessee Water or 
ONRW Tier II er ill skeam (1200-4-3-.06) shall not exceed 487 colony forming 
units per 100 mi. The concentration of the E. coli group in any individual sample 
taken from any other waterbody shall not exceed 941 colony forming units per 
100 mi. 

Comments: Based on our discussions with Tennessee Department of Environment and 
Conservation staff as well as information on the State's website, we understand the 
proposed revision, if adopted, would result in an additional level of protection for several 
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waters throughout Tennessee. It is also our understanding that there are some Tier II 
waters currently covered by the 487 cfu/ lOOm! E. coli criterion that would be covered by 
the 941 cfu/lOOml E. coli criterion. We request the State provide rationale that an E. coli 
criterion of 941 cfu/lOOml provides an appropriate level of protection for these waters. 

4 . As revised, 1200-4-3-.03(4)(i) now states: 
Nutrient Response Criteria for Specific Reservoirs. Pickwick Reservoir: those 
waters impounded by Pickwick Dam on the Tennessee River. The reservoir has a 
surface area of 43,100 acres at full pool. 9.400 acres of which are within 
Tennessee. Chlorophyll a (corrected, as described in Standard Methods for the 
Examination of Water and Wastewater. 20th Edition, 1998): the mean of 
the photic-zone (See definition) composite chlorophyll a samples collected 
monthly April through September shall not exceed 18 gg/1, as measured overthe 
deepest point, main river channel, dam forebay. 

Guntersville Lake: those waters impounded by Guntersville Dam on the 
Tennessee River. The lake has a surface area of 69.700 acres at full pool. 1.800 of 
which are within Tennessee. Chlorophyll a (corrected, as described in Standard 
Methods for the Examination of Water and Wastewater, 20th Edition, 1998): the 
mean of the photic-zone composite chlorophyll a samples collected monthly April 
through September shall not exceed 18 gg/1. as measured over the deepest point. 
main river channel. dam forebay. (The point of compliance for this criterion is in 
Alabama.) 

Comments: Based on discussions with the State, EPA understands that Tennessee is 
using the Alabama Department of Environmental Management's rationale for criteria 
development for these two reservoirs. If these provisions are adopted by the Board, then 
as part of the State's submission to EPA, Tennessee would need to include the 
documentation supporting these criteria. The State would also need to identify the 
authority by which Guntersville Lake criterion can be implemented, since the point of 
compliance for the criterion is located outside of the state, or change the point of 
comp1iance to within State borders. 

5. 1200-4-3-.04(4) was separated into paragraph (4) and (5) as was revised as follows: 
f41 ill Degradation- The alteration of the properties of waters by the addition of 
pollutants or removal of habitat. 

(5) De Minimis- Alterations not resulting in the condition of pollution that m:e 
represent either a small magnitude or a short duration shall be considered a de 
minimis impact and will not be considered degradation. of a teFRf)Orary Ratl:lre or 
ti:-lose alteratioRs kaviRg de miRiml:ls im13aet (Ro meas1:1rable or less tkaR 5 f)ereeRt 
loss of assimilati·l'e eaf)aeity) will ROt be eoRsidered degradatioR for purposes of 
implementing the antidegradation po1icy. Discharges will be considered de 
minimis if they are temporary or use less than five percent of the available 
assimilative capacity for the substance being discharged. Water withdrawals will 
be considered de minimis if less than five percent of the 7010 flow of the stream 
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is removed (the calculations of the low flow shall take into account existing 
withdrawals). Habitat alterations authorized by an Aguatic Resource Alteration 
Permit (ARAP) are de minimis if the division finds that the impacts are offset by a 
combination of impact minimization and/or in-system mitigation.8treaR'l kai:Jitat 
alterations tf:lat reg1:1ire an individ1:1al Ag1:1atie Resel:lFSes Alteration PeFR'lit 
(ARAP) sf:lall net I:Je considered de R'liRiR'lis. 1:1nless a eoR'li:Jinatien of iR'leaet 
R'liRiR'lization and/or ins,·steR'l R'litigatioR renders tf:le iR'lpaets to I:Je of an 
appropriately sFHall R'lagnitl:lde or sf:lort duration. 

If more than one activity has been authorized in a segment and the total of the 
impacts uses no more than Tf:le liR'lit on cumulatiYe de miniiHis degradation is ten 
percent of the assimilative capacity, available habitat, or 7010 low flow, they are 
presumed to be de minimis. Where total impacts use more than ten percent of the 
assimilative capacity. available habitat, or 7010 low flow they may be treated as 
de minimis provided that the division finds on a scientific basis that the additional 
degradation has an insignificant effect on the resource and that no single activity 
is allowed to consume more than five percent of the assimilative capacity, 
available habitat or 7010 low flow. Degradation will net be considered de 
R'liRiR'li:IS if a Sl:lbstantialless (mere tkan 50 peFSeRt) of assiR'lilati'le capacity f:las 
already oeei:Jrred. 

Comments: The definition of "de minimis" uses two terms for temporal extent of de 
minimis degradation- "short duration" and "temporary." Although a precise definition 
may not be needed in the regulation, the State should clarify, in general terms, what time 
frames are involved to be considered de minimis. Also, the word "not" in the first 
sentence in the "de minimis" definition is confusing. Did the State intend to say 
"alterations resulting in the condition of pollution represent either. .. ?" 

We request that the State explain how the "scientific basis that the additional 
degradation has an insignificant effect" will be made? In addition, how many of these 
determinations can be made on a given water body? 

The State should explain what is meant by "the calculations of the low flow shall 
take into account existing water withdrawals" for the de minimis flow provision. Does 
this mean that the baseline 7Ql0 is considered to be the current 7Q10 flow after all 
existing withdrawals have been subtracted from the "natural" 7Q10 flow? 

How will calculations be done to determine the percentage of available habitat? 
Does this relate in any way to the "affected area" of a project in comparison to the 
drainage area of the watershed at the point in the basin where the activity is proposed to 
occur? 

Since habitat can be considered as a measure of an aquatic life use (as opposed to 
assimilative capacity, which is usually considered as a measure of relative water quality 
levels), it may be appropriate to use different judgment criteria to determine levels of de 



5 

minimis effects for assimilative capacity and habitat. What is the State's rationale for 
choosing these values for use in de minimis effect determinations? 

How (practically) would the antidegradation process work, if the mitigation did 
not result in a de minimis impact? Would there be an antidegradation review? The State 
should explain more about these permits, as EPA understands the State's position to be 
that not all such permits will necessarily result in a de minimis impact. 

We request that the State provide details on the proposed use of offsets in de 
minimis determinations. 

6. General comments on Tennessee's antidegradation policy statement are given first. 
Where specific comments are provided, the revised language has been included for 
context and individual comments are included in proximity to the specific revisions. 

General Comment: EPA recommends that the list of waters currently determined to fall 
into the category of "Exceptional Tennessee Waters" be available on the Division's 
website. 

1200-4-3-.06(1) was revised into three parts. Paragraph (1) now states: 
It is the purpose of Tennessee's standards to fully protect existing uses of all 
sutface waters as established under the Act. Existing uses are those actually 
attained in the waterbody on or after November 28, 1975. Sources exempted from 
permit reguirements under the Water Quality Control Act should utilize all cost
effective and reasonable best management practices. AdeitieAall)'. tke TeAAessee 
¥/ater 01:1ality StaAdarels skall Aet Be eeAstrnee as peFA'littiAg tke elegraelatieA (See 
defiAitieA) ef kigk §l:lality s1:1rtaee waters. Activities that cause or contribute to 
non-compliance with a water guality standard will not be allowed. Activities 
proposed for waters that are not identified as either being Exceptional Tennessee 
Waters (1200-4-3-.06(4)) or Outstanding National Resource Waters (1200-4-3-
.06(5)), will be evaluated on the basis of 1200-4-3-.06(2) and (3). Tier I aAel Tier 
2 waters skall Be ieleAtifieel eA a parameter By parameter Basis. 

The new 1200-4-3-.06(2) now states: 
Unavailable conditions exist where water guality is at, or fails to meet, the 
criterion for one or more parameters. In unavailable conditions, new or increased 
discharges of a substance that would cause or contribute to a condition of 
impairment will not be allowed. Where impairment by habitat alteration exists, 
additional significant loss of habitat within the same area of influence shall not be 
authorized unless avoidance, minimization. or in-system mitigation can render the 
impact de minimis. Tier I IR Beelies ef 'Nater ieleAtified as Tier I By tke DiYisieA, 
eKistiAg 1:1ses vt'ill be mi:HAtaiAeel By aJ>J>lieatieA ef tke GeAeral Water Q1:1ality 
Criteria. lA Tier I waters Fei:IREl te Be at er Ret meetiRg Ret JHeet a water (jl:lality 
staRelarels Fer a sl:lbstaAee, Rew er iRereaseel elisekarges ef tkat s1:1bstaRee will Ret 
Be alleweel. IR waters ieleRtifieel as iFHpaeted By kabitat alteratieA. adelitieAal 
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sienificaRt less ef J:laeitat sJ:Iall Ret ee at:HJ:Ierized uAiess aveielaRce, miRimizatieA, 
er iR svstem mitigatieR caR reREier tJ:Ie impact Ele miRimis. 

Comment: Suggestion for second sentence: "In unavailable conditions, new or increased 
discharges of a substance that would cause or contribute to a(n) existing condition of 
impainnent will not be allowed." 

The new 1200-4-3-.06(3) now states: 
A vail able conditions exist where water quality is better than the applicable 
criterion for a specific parameter. In available conditions, new or additional 
degradation for that parameter will only be allowed if the applicant has 
demonstrated to the division that reasonable alternatives to degradation are not 
feasible. 

(a) Analysis of reasonable alternatives shall be part of the application process and 
shall include a discussion of the feasibility of all potential alternatives. plus the 
social and economic considerations and environmental consequences of each. 
Alternatives analyses shall include, at a minimum. completed and accurate 
Worksheets A and B for public sector applicants or Worksheets A and G for 
private system applicants. except where these worksheets are inappropriate for the 
activity, in which case applicants may substitute materials that provide equivalent 
infonnation. These fonns are found in the EPA guidance document entitled 
Interim Economic Guidance for Water Quality Standards: Workbook CEPA 
823/B-95-002) (Economic Guidance). Reasonable alternatives for the various 
activities include, but are not limited to the following actions. Tier 2: Waters \VitJ:I 
Assimilath·e Caeacity Fer suestaRces er ceREiitieRs Ret curreRtly at er iR 
vielatieR ef water EJUality staREiards, Rew er aelelitieRal ElegraelatieR will eAiy ee 
allewed if tJ:Ie aflfllicaRt J:las ElemeRstrateel te tJ:Ie DeflBFtR'IeRt tJ:Iat reaseRaele 
altematives te degradatieR Bfe Ret feasiele. ReaseRaele alternatives fer~ 
varieus aetivities discJ:Iarges iRcluele, BHt are Ret limited te 

1. Alternatives for discharges include connection to an existing collection system. 
land application, water reuse. or water recycling. For small domestic discharges. 
connection to an existing system or land application will be considered preferable. 

2. For water withdrawals, alternatives include water conservation, water reuse or 
recycling. off-stream impoundments. water harvesting during high flow 
conditions, regionalization, withdrawing water from a larger water body. use of 
ground water, connection to another water supply with available capacity. and 
pricing structures that encourage a reduction in consumption. 

3. For activities that cause habitat alterations, alternatives that minimize or avoid 
degradation should be explored and explained by the applicant. These avoidance 
or minimization activities could include maintaining or enhancing buffer zones. 
bridging a stream rather than culverting it. altering the footprint of a project 
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instead of relocating a stream. or using a culvert without a bottom. instead of one 
that is fully concreted. 

Souroes exempleel froffi ~effflit requireffients uneler the Water Quality Controll\ct 
shoulel utilize all costeffecti¥e anel reasonal31e 13est management practices. 

The alternatives analysis shalll3e part of the ap~lication ~recess anel shall incluele 
a eliscussion of the feasil3ility of all ~otential alternati,·es, el1:1s the social anel 
economic consielerations, af!el ef!Yironmef!tal consequences of each. potential 
alternaHve. Alternatives analyses shall iAcluele, at a minim1:1m, completeel anel 
acc1:1rate Vlorli:sheets A anel B for p~:~l31ic sector ap~licaAts or Worksheets A anel G 
for private system ap~licants, exce~t where these worl;:sheets are inap~ropriate for 
the activity, in whicl=l case applicants may s1:1astitute materials tl=lat fJFOviele 
equivalent infoffflation. These fofffls are founel in the EPl\ g~:~ielance elocumeAt 
entitled lAterim EcoAofRic GuielaHee for Water Quality StaHelarels: Worlcaook 
(EPA 823/B 95 002) (EcoAomie GuielaAce). 

flU For authorized new or expanded discharges, a record of the antidegradation 
determination(s) will be maintained and will be available for public review. 
Public participation will be provided in conjunction with pennitting activities. 

Comment: The State is proposing implementation methods for waters addressed in (2), 
i.e., for waters identified where "available conditions exist." The federal antidegradation 
policy for the waters identified in (3) states, "Where the quality of waters exceed the 
levels necessary to support propagation of fish, shellfish, and wildlife and recreation in 
and on the water, that quality shall be maintained and protected unless the State finds, 
after full satisfaction of the intergovernmental coordination and public participation of 
the State's continuing planning process, that allowing lower water quality is necessary to 
accommodate important economic and social development in the area in which the waters 
are located." [40 CFR 131.12(a)(2)] Tennessee's proposed antidegradation policy 
statement for these waters appears to be limited to the following: "In available conditions, 
new or additional degradation for that parameter will only be allowed if the applicant has 
demonstrated to the division that reasonable alternatives to degradation are not feasible." 

Tennessee is requiring consideration of potential alternatives to degradation, as 
well as the consideration of the social, economic, and environmental consequences of 
each alternative where "additional degradation" is proposed for a parameter with 
"available conditions." These are the factors that will be used by the division in making a 
decision "that reasonable alternatives to degradation are feasible." EPA understands that 
the policy statement proposed for waters in (3) is intended to address the issues of 
"necessity" and "economic or social importance" of the federal anti degradation 
statement, and, therefore, Tennessee's implementation of this provision should result in a 
State decision process that is equivalent to the federal policy in regard to consideration of 
infonnation related to those factors. We ask that the State confinn this understanding as 
the intended process for implementation of the provisions of (3). 
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In addition to the above comment, it would be helpful if the State refined the 
antidegradation section to more clearly distinguish between what is antidegradation 
policy and what part is implementation method. This could be done with a reference to 
40 CFR 131.12(a)(2) or revising the language further. Sample language was included in 
an email from Fritz Wagener to Greg Denton dated January 17, 2006. 

Comment: EPA supports Tennessee's development of implementation methods for 
water bodies addressed in (3) for purposes of review of water withdrawals and activities 
that may cause habitat alterations. 

Comment: Suggestion for (3)(a)l.: EPA suggests that "alternative levels of treatment" be 
included in the list of alternatives for discharges addressed in (3). 

Comment: Suggestion for (3)(b): EPA suggests adding "and intergovernmental 
coordination" to the second sentence of the paragraph after "Public participation." 

Comment: We also suggest that this provision address the process for making a 
determination that degradation will (or will not) be allowed and how that decision may be 
challenged, e.g., as part of the permitting process. 

The previous 1200-4-3-.06(2) is now 1200-4-3-.06(4) and states: 
Exceptional Tennessee Waters (Tier 2.5) are: Following are the specific 
ehafaeteristies of Ex.eeptional TenAessee \llater: The Tennessee Water Q1:1ality 
gtandards shall not ee eonstrneel as t:Jeffflitting the degradatioA (gee definition) of 
high c:JI:Iality s1:1rfaee v1aters. High q1:1ality waters are Tier II or Tier III. In 
TenAessee, Tier III waters are also refeffE!d to as O~:~tstandiAg ~latioAal Reso1:1ree 
').'aters (ONRWs). Characteristics of high q1:1ality '+'+'aters iAell:lde: 

(a) Waters within state or national parks, wildlife refuges or management areas, 
forests. wilderness areas, or natural areas. 
(b) State Scenic Rivers or Federal Wild and Scenic Rivers . 
.{.£}~Federally-designated critical habitat or other w.Waters with documented 
that fJFOVide haeitat for ecologically significant populations of state or federally
listed threatened or endangered aquatic or semi-aquatic plants or animals, 
including those proposed or listed for formal state or federal status. 
@@Waters within areas federally designated as Lands Unsuitable for Mining 
pursuant to the federal Surface Mining Control and Reclamation Act. 
~~Naturally reproducing trout streams. Waters that fJFO'Iide St:Jeciali:i!ed 
recreational OfJfJOfti:IAities related to ex.isting water q1:1ality. 
ill~ Waters with exceptional biological diversity as evidenced by a score of 40 
or 42 on the Tennessee Macroinvertebrate Index (or a score of 28 or 30 in 
subecoregion 73a). provided that the samole is considered representative of 
overall stream conditions. 'Haters that fJOssess o1:1tstaAding scenic or geologie 
val1:1es. 
(el) \Vaters Vlhere ex.isting eonelitions ex.ceeel ·water c:JI:Iality stanelarels. 
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The follewing wThe division wiH maintain a list of waterbodies that have been 
reviewed and are known to have one or more of the above characteristics on its 
website and will make paper copies of that list available upon request. Hewever, 
tAe eKCef>tienal Tennessee \Vaters are Ret liFRiteEI te this list. 

~ (oog) In etRer waters identified ey tAe DepartFRent as Exceptional Tennessee 
Waters Tier II RigA EJI:Iality 'Naters iR aeeerdance witA 1200 4 3 .06(2), no 
degradation will be allowed unless and until it is affirmatively demonstrated to the 
Department, after full satisfaction of the following intergovernmental and public 
participation provisions, that a change is justified as a result of necessary 
economic or social development and will not interfere with or become injurious to 
any classified uses existing in such waters. At the time of permit renewal, 
previously authorized discharges, including upstream discharges, which presently 
degrade Exceptional Tennessee Waters,Tier H waters, will be subject to 
alternatives analysis, but not to a determination of economic/social necessity. 
Public participation for these existing discharges will be provided in conjunction 
with permitting activities. Sources exempted from permit requirements under the 
Water Quality Control Act should utilize all cost-effective and reasonable best 
management practices. 

(ceh) Determination of Economic/Social Necessity - Where reasonable 
alternatives to degradation to an Exceptional Tennessee Water is Tier II streaFR 
are-not feasible, app1icants may ask the Department to determine that the 
proposed degradation is justified ... shall be subject to review by the Water 
Quality Control Board under the following procedures. 

1. If the Department determines that degradation is justified, it will notify the 
applicant, the federal and state intergovernmental coordination agencies, and third 
persons who requested notification of the determination. Within 30 days after the 
date of the notification, any affected intergovernmental coordination agency or 
affected third person may petition the Board for a declaratory order under 
Tennessee Code ... no intergovernmental coordination agency or third person 
petitions for a declaratory order within 30 days of the notification date, then the 
Department shall proceed with processing the permit application. 

2. A declaratory order contested case conducted ... Within 120 days, the hearing 
before the Board shall begin, but the Board on its own initiative may exceed 120 
days to complete the hearing and render its final decision. In order for degradation 
of Exceptional Tennessee Waters Tier II vt'aters to proceed pursuant to these rules, 
the Board must make a finding approving degradation by a majority vote of the 
members of the Board present and voting. 

3. If the Department determines that degradation is not justified, it will notify the 
applicant, the federal and state intergovernmental coordination agencies, and third 
persons who requested notification of the determination. The Department also 
will issue a tentative ... intergovernmental coordination agencies and third 
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persons may seek to intervene in the contested case in accordance with Tennessee 
Code Annotated§ 4-5-310. 

(eD Information Requirements: 
1. Applicants requesting an economic/social necessity determination to allow 
degradation under this provision must provide all information required in order 
for the Department to make a determination that reasonable alternatives to 
degradation are not feasible. 
Reasonable alternatives for discharges may include, but are not limited to, 
connection to an existing collection system, land application, water reuse, or 
water recycling. Applicants for permit renewals of previously authorized 
discharges, including upstream discharges, which presently degrade Exceptional 
Tennessee Waters, Tier II 'Naters, shall submit as an alternatives analysis 
completed and accurate Worksheets A and B for public .. . substitute materials that 
provide equivalent information. These forms are found in the EPA guidance 
document (Economic Guidance). 

2. Additionally, to provide information to the Department regarding the 
applicant's claim of economic/social necessity, public sector applicants shall 
complete and submit, at a minimum, Forms 0, P, ... may substitute materials that 
provide equivalent information. 

(Eli) Public Participation: 
1. NPDES - Applicants seeking permission to degrade Exceptional Tennessee 
Waters Tier II waters shall publish a notice in a newspaper of general distribution 
in the area of the degradation. The notice shall identify the proposed discharge, 
provide the specific location including affected waters, describe the general basis 
for requesting permission to degrade Exceptional Tennessee Waters Tier ll 
waters, inform the public of their opportunity to provide comments, and that a 
local public meeting will be held by the Department unless the Department 
notifies the public of its determination that the discharge will not result in 
degradation. The applicant shall also post a sign within sight of a public road 
containing the same general information as the newspaper notice. A copy of the 
newspaper notice and proof of signage shall be provided to the Department. The 
public meeting held by the Department shall be near the proposed degradation. 

2. ARAP/Section 401 Water Quality Certification -If the Department determines 
that an applicant's proposed activity will not result in degradation, it will so notify 
the public. If the Department determines that the proposed activity will degrade 
Exceptional Tennessee Waters,Tier II waters, and the applicant intends to seek 
permission to do so, then the applicant shall publish a notice in a newspaper of 
general distribution in the area of the degradation. The notice shall identify the 
proposed activity, provide the specific location including affected waters, describe 
the general basis for requesting permission to degrade Exceptional Tennessee 
Waters. Tier II 'n'aters, inform the public of their opportunity to submit comments, 
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and that a local public meeting will be held by the Department. The public 
meeting held by the Department shall be near the proposed degradation. 
3. Timing of Public Participation -Within 14 days of the Department being 
informed that an applicant will seek degradation, the applicant shall provide 
notice, ... if the Department determines that the discharge will not result in 
degradation, it will so notify the public and in this circumstance, there will be no 
public meeting. 

~ fk} Intergovernmental Coordination- A notice concerning the request for an 
economic/social necessity determination shall be provided by the Department to 
federal and state agencies with jurisdiction over fish, wildlife, shellfish, plant and 
wildlife resources, parks, and advisory councils for historic preservation. 

Comment: It appears that the parts of (4} should be revised. Paragraph (4) in the current 
proposal states, "Exceptional Tennessee Waters are: ... " It appears that (4}(a) through (f) 
should be separated from the other provisions in (4), since these include the qualifying 
criteria for Exceptional Tennessee Waters. The narrative, ''The division will maintain a 
list of water bodies ... upon request," as well as (g) through (k), are not related to the 
qualifying criteria, and should be restructured within (4). 

Comment: Suggestion for (4)(i)l.- EPA suggests that "alternative levels of treatment" 
be included in the list of alternatives for discharges to Tennessee Exceptional Waters. 


